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Safe Harbour Provisions: A Guide for
Directors

If a company takes on debt when it’s insolvent, directors will be held personally liable — with one
exception. The safe harbour provisions, introduced to Australia in 2017, protect directors from
personal liability if certain criteria are met.

This article will explain how safe harbour works, what requirements need to be met, and what steps
the directors of an insolvent company should take to restructure under the safe harbour umbrella.
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What Is Insolvent Trading?

If a company can’t pay its debts on time, it’s legally classed as ‘insolvent’. To protect creditors, such
as lenders, suppliers, and sub-contractors, a company can’t incur further debts if:

e itiscurrently insolvent
e it will become insolvent by incurring the debt
e there are reasonable grounds for suspecting either of the above two to be true.

If a company does incur further debts under the above conditions, its actions are classed as insolvent
trading. A company’s directors are responsible for preventing insolvent trading and can be held
personally liable if they fail to do so.

ASIC is the regulator that monitors insolvent trading. Penalties for directors who fail their duty
include compensation paid to the company, fines of up to 5,000 penalty units ($1,565,000) or three
times the benefit gained/detriment avoided, and disqualification from managing a corporation.

What Are a Director’s Duties?

Under pt 2D.1 div 1 of the Corporations Act 2001 (Cth), all directors of corporations have specific
legal duties. These include:

e as adirector, acting carefully, honestly and diligently

e making business decisions in good faith for a proper purpose

e not making business decisions about matters in which they have material personal interests

e appropriately informing themselves about the subject(s) of business decisions

e actingin the best interests of the corporation

e not using their position (or information gained through their position) to improperly gain an
advantage for themselves or someone else, or to negatively impact the corporation

e not allowing the corporation to trade while insolvent.

If you fail to fulfil your duties as a director, you could face serious civil and criminal penalties.

What Is the Safe Harbour Defence?

Preventing insolvent trading is a good thing. It helps protect both lenders and other business
partners from being taken advantage of.

But it can also create problems — like making directors of financially distressed companies overly
cautious. Not every distressed company should go through a formal restructuring process, but the
threat of personal liability can cause directors to err on the side of caution.

In 2017, the safe harbour defence was introduced to offset that problem. It granted directors
immunity or ‘safe harbour’ from personal liability if insolvent trading occurred under certain
circumstances.


https://asic.gov.au/about-asic/asic-investigations-and-enforcement/fines-and-penalties/
https://www.legislation.gov.au/C2004A00818/latest/text

Specifically, directors won’t be classed as breaching their duties if the company incurs debts while
pursuing a course of action that is reasonably likely to lead to a better outcome (for the company)
than immediately appointing an administrator/liquidator. To assess whether a course of action
meets that threshold, you — as a director — must:

e properly inform yourself of your company’s financial position

e take steps to prevent misconduct by your company’s officers/employers

e make sure appropriate financial records are being kept

e getadvice from an appropriately qualified entity

e develop orimplement a plan for restructuring the company to improve its financial
position.

The safe harbour defence means that, even if your company is in financial distress, you don’t need to
go into voluntary administration or enter a creditors’ scheme of arrangement. Instead, you can trade
your way back to solvency — without worrying about being held liable or needing to notify creditors
of your restructuring efforts (beyond what is required by continuous disclosure obligations).

What Is a ‘Better Outcome’?

Accessing safe harbour depends on pursuing a course of action that will be reasonably likely to lead
to a better outcome than administration/liquidation. Exactly what a ‘better outcome’ looks like
depends on your company’s specific situation.

For example, if appointing a voluntary administrator was reasonably likely to result in a substantial
drop in share price —and, therefore, further hinder the company’s ability to repay creditors —
developing a restructuring plan under safe harbour might be reasonably likely to lead to a ‘better
outcome’.

Always get advice from an appropriately qualified entity before moving forward with a safe harbour
restructure.

Insolvent Trading vs. Other Usages

The term ‘safe harbour’ doesn’t just refer to protection from insolvent trading laws. It’s also used in
the context of tax lodgements and SMSF borrowing.

Tax-related safe harbour provisions protect the clients of tax agents and accountants. If you provide
all relevant information to your accountant/tax agent and they fail to lodge your document on time
(or make a false or misleading statement), then you won’t be liable for any penalties.

SMSF-related safe harbour provisions help the trustees of self-managed super funds (SMSFs) stay
compliant when borrowing under limited recourse borrowing arrangements (LRBAs). If the SMSF is
acquiring a property or a collection of exchange-listed shares or units, it may borrow to do so —
including from a related party.


https://www.ato.gov.au/tax-and-super-professionals/for-tax-professionals/your-practice/tax-and-bas-agents/safe-harbour

Any loan, though, must be at arm’s length to comply with s 295-550 of the /ncome Tax Assessment
Act 1997 (Cth). (Otherwise, all income from that asset will be classed as non-arm’s length income
and be taxed accordingly.)

To help SMSFs borrow at arm’s length from related parties, the ATO has established ‘safe harbours’,
which specify loan terms that LRBAs must meet. Safe Harbour 1 and Safe Harbour 2 apply to
acquiring real property and shares/units respectively.

Neither the tax-related nor the SMSF-related usages of ‘safe harbour’ have anything to do with
insolvent trading.

Who Can Use the Safe Harbour Defence?

The director(s) of any financially distressed company can use the safe harbour defence to undertake
a restructuring. They will, though, need to take the five steps we talked about earlier.

Companies themselves must also meet certain requirements. These include paying all employee
entitlements on time and lodging all required tax returns, notices, statements, and other
documents. If your company is behind on paying employee entitlements or hasn’t lodged required
tax documents, you need to do so (or be in the process of doing so) before you can access safe
harbour provisions.

When Can Safe Harbour Be Accessed?

If all required conditions are met, safe harbour can be accessed once you suspect your company is or
is becoming insolvent and have begun developing one or more courses of action that will be
reasonably likely to lead to a better outcome for the company than appointing an
administrator/liquidator.

Safe harbour will then apply to any debt incurred in relation to that course of action. That includes
both directly related costs, such as fees for professional advice in relation to restructuring, and
indirectly related costs, like ordinary operating expenses.

Keep in mind that there are limits to safe harbour. If you take too long to implement a course of
action (or if you stop developing/pursuing a course of action), then safe harbour will cease to apply.
(‘Too long’ means failing to implement your course within a reasonable period after insolvent
trading occurs.)

Safe harbour also ceases when your course of action is no longer reasonably likely to lead to a better
outcome and when an administrator or liquidator is appointed.

When a Course of Action Fails

Safe harbour doesn’t stop applying if your chosen course of action fails to make your business
solvent again. As long as you’ve complied with all requirements, there are no penalties for an
unsuccessful plan or implementation.


https://www.legislation.gov.au/C2004A05138/latest/text/9
https://www.legislation.gov.au/C2004A05138/latest/text/9
https://www.ato.gov.au/law/view.htm?DocID=COG/PCG20165/NAT/ATO/00001#H6

If your course of action does fail, though, you’ll need to seriously evaluate whether undertaking a
different course under safe harbour is the best path forward — or whether going into voluntary
administration or liquidation will likely produce a better outcome.

Who Bears the Evidential Burden?

The directors of a company bear the evidential burden for safe harbour. That means you need to be
able to show a court:

e you’ve properly informed yourself of the company’s financial position

e you’ve taken appropriate steps to make sure that appropriate financial records are being
kept

e you’ve taken appropriate steps to prevent employee misconduct

e you’ve obtained appropriate advice from an appropriately qualified entity

e that one or more courses of action for returning to solvency have been or are being
developed

e how you’re implementing your chosen course of action

e that your chosen course of action has always been reasonably likely to lead to a better
outcome than administration/liquidation.

If you can’t produce evidence of the above, safe harbour may not apply.

What Is an ‘Appropriately Qualified Entity’?

When a court looks at whether a course of action was reasonably likely to lead to a better outcome,
it may consider whether the director(s) received advice from an appropriately qualified entity.

Keep in mind that simply receiving advice from the right person isn’t enough. They also need to have
enough information to give appropriate advice. So, if you sought advice but didn’t share important
information with your adviser, a court would likely consider that the advice wasn’t appropriate.

There’s no clear definition as to exactly what an ‘appropriately qualified entity’ is. Generally, you
should consider:

e the nature, size, complexity and financial position of your business

e apotential adviser’s independence, professional qualifications, good standing and
membership of appropriate professional bodies

e apotential adviser’s experience

e whether a potential adviser has adequate levels of professional indemnity insurance to
cover the advice being given.

That means an entity suitable for advising one business might not be suitable for another, more
complex business. If you don’t know an appropriately qualified entity, start by looking for an
insolvency/restructuring practitioner or a commercial lawyer with expertise in corporate insolvency.



https://belllegal.com.au/insolvency-and-corporate-reconstruction-advice/

Next Steps

If you're reading this as a director of an insolvent business (or one that might become insolvent
soon), your next step should be to make sure all due tax documents are lodged, all due employee
entitlements are paid, and that you have enough cash flow to continue to pay future entitlements.
It's also a good idea to resolve any outstanding employee/officer misconduct issues and make sure
your insurance policies (like D&O insurance) are up to date.

Don’t take on any additional debt until you and any other directors have begun assessing whether an
internal or external structure is the best path forward. Once you’ve begun that process, get advice
from an appropriately qualified entity as soon as possible — any debts incurred by soliciting that
advice will likely be protected under safe harbour.

You can schedule a confidential consultation with one of our commercial solicitors here. Our team
have expertise in guiding small and mid-sized businesses through restructures under safe harbour —
including those with complicated financial situations. If we can’t provide appropriately qualified
advice for your situation, we’ll refer you to someone who can.

[CTA — Schedule A Consultation]
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before taking any action.
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