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Who Can Be an Executor of a Will in
Queensland?

When you die, your estate will need to be administered — that is, your assets distributed per your
wishes and your debts paid off. The people who do that are executors, and they’re appointed by you
under your Will.

But choosing the right executors, and understanding what they can and can’t do with your estate, is
critical. In this article, you'll learn who you can appoint as an executor, what powers they have, what
you should do if someone appoints you as their executor, and what happens when executors
disagree.
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What Is an Executor?

An executor manages a deceased person’s estate and carries out the wishes in their Will. To become
someone’s executor, you must be appointed under their Will.

Executors have certain legal duties that they must perform, such as paying the deceased person’s
debts and distributing their property. Although many estates have a single executor, there’s no limit
on the number of executors you can appoint under your Will.

Who Can Be an Executor in Queensland?

Anyone over 18 can be an executor. It's important to note, though, that being appointed an
executor isn’t the same as receiving a grant of probate (which we’ll talk more about soon).

To provide a grant of probate, the Court needs to be confident that you will administer the estate
properly. That means it may not approve a probate application from someone who lacks decision-

making capacity, is bankrupt, or is incarcerated.

As such, you should only choose someone reliable and trustworthy who has capacity as your
executor.

Can an Executor Be a Beneficiary?

[section]

n. beneficiary

A person who has been left gifts or benefits under another person’s Will.

[/section]

Executors can be beneficiaries of the estate that they’re administering. If your executor is a

beneficiary, though, make sure your wishes are clearly laid out in your Will. You don’t want your
executor using their powers to make decisions that benefit them more than your other beneficiaries.


https://belllegal.com.au/wills-and-estate-planning/

What If the Nominated Executor Is Deceased?

It’s quite common that someone’s nominated executor will die before they do. In those scenarios, a
few things can happen:

e If another executor has been nominated under the Will, they will simply take over the role of
executor.

e If the executor who died is the last surviving executor under the Will, then their executor
becomes the executor for both estates. (The chain of executorial custody must be
maintained for this to happen; it's a complex area of law, so ask your solicitor for advice.)

e If the executor that died is the only executor and the chain of executorial custody hasn’t
been maintained, then the Will-maker’s next of kin will need to apply to the Supreme Court
for letters of administration.

Can There Be More Than One Executor of a Will?

It’s often a good idea to have more than one executor. If, at the time of your death, one of your
executors has passed away or decides they don’t want to administer your estate, having extra
executors means that your family won’t have to apply for letters of administration — or, worse, have
an executor’s executor administer your estate instead.

Even if your executors are in good health, though, try to appoint more than one. Being an executor is
a big responsibility, and estate administration often goes faster if executors can share
responsibilities like paying off debts and collecting assets. Multiple executors can also help balance
each other out by checking potentially biased decision-making.

Under the Succession Act 1981 (Qld) (‘Succession Act’), though, a maximum of 4 executors can
receive probate at one time. If you do name more than 4 executors, they’ll be entitled to a grant of
probate in the order in which they’re named in your Will.

Can a Solicitor Be an Executor?

Anyone over 18 can be an executor, and solicitors can often be a good choice if you don’t have
anyone you trust to administer your estate in the right way. As impartial third parties, they don’t
have any financial incentives to favour certain beneficiaries over others, and possess a better
understanding of estate administration law than most non-solicitor Queenslanders.

What If No Executor Has Been Appointed?

If you haven’t appointed an executor, your next of kin will need to apply to the Supreme Court for a
grant of letters of administration. Letters of administration are like probate, but are granted to a
non-executor when either no executor has been appointed or no Will exists.

Once your loved one has the letters of administration, they can administer your estate the same way
an executor would.


https://www.legislation.qld.gov.au/view/whole/html/inforce/current/act-1981-069

What Powers Does an Executor Have?

Once your executor has received a grant of probate from the Court, they can manage your estate in
accordance with the wishes outlined in your Will. They must:

e locate and collect your assets

e distribute your assets to your beneficiaries

e keep aninventory of your assets

e administer your estate in a timely manner

e pay interest on any general legacy (that is, a non-specific gift under the Will, such as cash) if
that legacy hasn’t been distributed by the first anniversary of the deceased person’s death
or, if the gift’s distribution date is determined by a provision of the Will, then any time that
passes after that date.

Those are the main duties of an executor as set out in the Succession Act, but they’ll also have to do
things like:

e get valuations of your assets

e pay off your debts

e notify your beneficiaries of your death and your Will

e notify banks, government agencies, and other institutions of your death

e establish trusts for beneficiaries who are under 18 or lack decision-making capacity, or as
required by your Will

e complete income tax returns and pay tax liabilities as necessary.

Executors can also make ‘maintenance distributions’. A maintenance distribution is a distribution
from the deceased person’s estate that is made to someone who was financially dependent on the
deceased at the time of their death, and who is entitled to part of the deceased’s estate. For
example, if you died and your partner — who was financially dependent on you — survived, your
executor could make a maintenance distribution to them before a grant of probate had been
received or before the rest of the estate was distributed.

A maintenance distribution can only be made for education, support, or financial maintenance, and
its value is deducted from the recipient’s share of the estate.

What Can’t an Executor Do?

Executors can’t do whatever they want with your estate. They need to distribute your estate in
accordance with your wishes and as required by law. Some things an executor can’t do include:

e giving themselves or other people assets that they’re not entitled to

e distributing your assets before a grant of probate or letters of administration is obtained
(with the exception of maintenance distributions)

e borrowing funds from your estate for their own use

e wasting money from your estate

e selling assets for no reason



e firing other executors
e changing your Will.

If an executor does waste or improperly use funds from your estate, they’re financially liable for the
value. (And, if they die, then their estate becomes liable.) The process for finding assets that an
executor has improperly sold or given away is known as ‘tracing’.

Can an Executor of a Will Sell Property Without All
Beneficiaries Approving the Sale?

We’ve talked about how executors need to distribute your estate in accordance with your wishes
and fulfil their fiduciary duties. But what happens if the executor decides to sell a piece of real estate
— without all the beneficiaries consenting? There are a couple of ways a scenario like that could
arise.

The most obvious is if you, the testator, left instructions in your Will to sell a specific piece of land. If
that happened, then your executor would be generally required to sell it, even if your beneficiaries
disagreed with your decision.

Another possibility is if your estate had debts. If you haven’t left property specifically to pay off
those debts, your executor must try to pay them off by first using your residuary estate (that is,
assets that haven’t been left to anyone specifically). If you had a property in your residuary estate,
your executor would generally consult with your beneficiaries before liquidating it to pay your debts,
but they aren’t under any specific obligation to do so. If, on the other hand, a property had been left
specifically to one or more beneficiaries, but there wasn’t enough in your residuary estate to pay
outstanding debts, then the executor might be forced to liquidate the property to do so.

Another common instance is when a property comprises a large percentage of the estate’s value.
For example, let’s say you had four beneficiaries to whom you left equal distributions, but a single
property comprised 70% of the estate’s value. In that case, the executor couldn’t meet your wishes
to distribute your estate equally without liquidating the property. A common workaround is for the
executor to consult with the beneficiaries, who might agree to each receive a share of the property;
the property could also be liquidated and then re-purchased by one or more beneficiaries using their
respective distributions, although doing so would have unfavourable tax implications.

So, yes, an executor can sell a property without the approval of all beneficiaries — but only after
complying with your wishes and their legal duties.

What to Do If You're an Executor

If you’ve been named an executor of a loved one’s estate and they’ve recently passed away, here
are the steps you should take.

1. Find and secure the current, original, signed Will. Never damage, staple, write on, or
otherwise alter a Will.



2. Find a solicitor to help you. Different estates have different requirements so, unless you're a
qualified succession law solicitor, it’s important to work with someone who understands the
relevant laws.

3. Arrange the deceased person’s funeral, if they don’t already have arrangements in place.

You can claim back funeral expenses from the estate.

Notify the beneficiaries of the estate and make maintenance distributions as necessary.

Pay any urgent bills. You can claim back any out-of-pocket expenses from the estate.

Locate, maintain and insure the estate property.
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Compile an inventory of the deceased person’s assets and liabilities and value the estate.
You will need written confirmation of assets from relevant institutions (like the deceased
person’s super fund) and may need to get formal valuations for certain assets like real
estate.

8. If necessary, obtain a grant of probate. Smaller estates may not need probate.

9. Notify banks, government agencies and other institutions of the death of the deceased.
10. Maintain and insure property until it can be sold or distributed.

11. Pay the estate’s debts.

12. Complete income tax return and pay tax liabilities, if any.

13. Distribute the estate to beneficiaries.

Not every estate can be approached in the same way, so always make sure you get legal advice
before undertaking any executorial duties.

Can | Resign as an Executor?

Being an executor is a significant responsibility. Administering an estate takes time, and, if there are
upfront costs like the cost of applying for probate, the executor may have to pay for them (although
they can apply for reimbursement from the estate). They may also have to navigate complex family
dynamics and make decisions while dealing with the loss of a loved one.

The emotional, financial, and time costs of being an executor mean that many people aren’t
interested in taking on the role — even if they’ve been named in a Will. If you feel that way, you can
renounce your executorship before receiving probate or letters of administration. You'll need to file
a Form 114 (‘Renunciation of Probate or Administration Under the Will’) and lodge it with the Court.
Once you’ve done so, you’ll no longer be an executor.

When an estate has multiple executors, stepping down normally isn’t a problem. If you’re the only
executor, though, you’ll need to find someone else to administer the estate, like a solicitor or the
Office of the Public Trustee.

You can’t generally resign as an executor if you’ve already received a grant of probate. (There are
some circumstances in which the Court will allow it.) If you’ve already taken some executorial
actions before receiving probate, such as making a maintenance distribution or paying off debts, you
can still renounce your executorship.


https://belllegal.com.au/wills-and-estates-lawyers-gold-coast/superannuation-gold-coast/
https://www.courts.qld.gov.au/__data/assets/word_doc/0009/88488/ucpr-f-114-070614.doc
https://www.pt.qld.gov.au/executor-services/about-executor-services/

How Much Does an Executor Get Paid in
Queensland?

Being an executor isn’t an easy responsibility. To offset some of the time and costs involved in
administering an estate, executors can apply to the Court for remuneration or commission.

An executor’s commission is generally a percentage of the value of the estate. Keep in mind that it
may not be granted by the Court — the exact amount and whether it is granted at all is at the Court’s
discretion, and, if your executor is already receiving gifts under your Will, they’re less likely to get a
commission.

Remuneration, on the other hand, is repayment of the out-of-pocket costs that executors may incur
in the course of their duties. For example, an executor may have to pay your bills or funeral costs
before they receive a grant of probate, so the Court will order that they receive payment from your
estate for those expenses.

You can also leave instructions in your Will for your executor to receive payment. For example, if you
wanted your solicitor to be your executor, you would include a provision that their professional costs
be paid by the estate.

How to Remove an Executor

There are 3 scenarios in which an executor can be removed from their role:

1. They voluntarily renounce the role.
2. They die without having taken out probate of the Will.
3. The Court removes them from their role.

We've already talked about the first and second scenarios, so let’s address the third. If an executor
doesn’t apply for probate or distribute the estate in a reasonable timeframe, the Court may choose
to remove them. Committing misconduct (such as misappropriating funds) or having a conflict of
interest are 2 other common reasons for removal.

If one or more of your beneficiaries wants to remove an executor, they’ll need to apply to the Court
to do so. Because you appointed the executor in the first place, the Court will generally only remove
them if doing so is clearly in the interests of the beneficiaries.

What Happens If Executors Disagree?

If you appoint 2 or more executors, they may disagree with each other during your estate’s
administration. Sometimes, disputes are about things like how much certain assets are worth or
which law firm should be appointed to act for them. But other conflicts are more emotive — claims of
bias towards certain beneficiaries, for example, or disagreements about how your Will should be
interpreted.



The easiest way to solve executor disagreements is to prevent them from ever happening. Write a
clear, legally sound Will, have your estate planning undertaken by an experienced succession law
solicitor, and choose executors whom you trust to act in a mature, reasonable way.

If a conflict occurs anyway, your executors should try to negotiate a solution among themselves.
Resolving a dispute by going to court is costly, but, if a solution can’t be agreed upon, it is an option.
You can read more about executor disputes here.

Next Steps

Choosing the right executor isn’t easy, but it’s a critical part of your estate planning. So, if you're
thinking about preparing or reviewing your Will, your next step should be to speak to a succession
law solicitor. They can talk you through what choosing specific executors means for your estate’s
administration —and how certain instructions or mechanisms can help your executors make the right
decisions.

Bell Legal Group’s estate planning team have been guiding Queensland families through the estate
administration process since 1955. Our holistic approach to Wills and estates means each decision’s
implications are analysed and factored into our advice, ensuring that nothing gets overlooked. If
you’'re ready to appoint executors or need help administering a loved one’s estate, schedule a
consultation to learn more about how we can help.

[CTA — Book A Consultation]

The content of this page is for information only. The content does not constitute legal advice and
should not be relied upon as such. You should obtain advice that is specific to your circumstances
before taking any action.


https://belllegal.com.au/wills-and-estates-lawyers-gold-coast/
https://belllegal.com.au/wills-and-estates-lawyers-gold-coast/
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